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SUTTERSANITATION, INC. and ) STAJE OF ILLINOIS
LAVONNE HAKER, ) PoHut~onControl Board

)
Petitioners, )

)
v. ) CaseNo. PCB04-187

)
ILLINOIS ENVIRONMENTAL ) (PermitAppeal- land)
PROTECTIONAGENCY, )

).
Respondent. )

PETITIONERS SUTTER SANITATION AND LAVONNE HAKER’S
RESPONSETO ILLINOIS EPA’S MOTION FOR SUMMARY JUDGMENT

NOW COMESPetitioners,SutterSanitationInc.,andLavonneHaker(collectively“Sutter”)

by andthroughtheirattorneys,Sorling,Northrup,Hanna,Cullen& Cochran,CharlesJ. Northrup,

of counsel,andpursuantto Illinois Pollution ControlBoard(“PCB”) Rule 101.516 and Hearing

Officer schedule,asamended,herebyrespondsto RespondentIllinois EnvironmentalProtection

Agency’s(“Illinois EPA”) Motion forSummaryJudgment(“Motion”). In supportofthisResponse,

Sutterstates:

I. Introduction

As ageneralmatter,Sutterdoesnotobjectto theIllinois EPA’s recitationofthestandardof

review(SectionI ofIllinois EPAMotion), theburdenofproof(SectionII), or the issuein this case

totheextentthatit identifiestheissueasbeinganexerciseindeterniiningthemeaningof“establish”

asusedin Section22.14oftheIllinois EnvironmentalProtectionAct (“Act”)(SectionIII). Thefacts

too, as notedby theIllinois EPA, are“largely undisputed”(Illinois EPA Mot. p. 3).
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Notwithstandingalackof genuinedisagreementon the legal andfactualframeworkofthe

appeal,Sutterdoesstrenuouslyobjectto Illinois EPA’s interpretationoftheterm“establish”asused

in Section22.14oftheAct andits applicationtothefactsofthiscase.Indeed,nothingin theIllinois

EPA’s argumentssupportsits determinationthatafacility is “established”for purposesof Section

22.14uponsubmittalof apermit application.

The Illinois EPA raisestwo generalargumentsin its Motion. First, it contendsthat its

interpretationof “establish” is supportedby the “plain language”of Section22.14. This plain

languageis divined by dictionarydefinitions and referencesto threecases:Medical Disposal

Services,Inc. v. Illinois EPA,286Ill.App.3d 562,222I1l.Dec.225(lstDist. 1997);Village ofVilla

Park v. Wanderer’sRest CemeteryCo., 316 Ill. 226, 147 N.E. 140 (1925); and Moseid v.

McDonough,103 Ill.App.3d 23, 243 N.E.2d394(1stDist. 1968). Interestingly,(whichpointedly

highlights thenatureofthetaskbeforethePCBin this case)Sutterreliesuponthesamedictionary

definitions andthe latter two casesfor supportof its interpretationof “establish.” Second,the

Illinois EPA contendsthat its interpretationof Section22.14 is consistentwith theotherlanguage

usedin Section22.14aswell astheAct in general.

As specifically identified below, the Illinois EPA’s argumentsdo not support its

interpretationof“establish”nordo theyjustify thedenialofSutter’spermitapplication.As preface

to Sutter’s specificargumentsbelow,theIllinois sargumentsarefundamentallyflawed. In its

Motion, the Illinois EPA arguesthat “establish”underSection22.14 is synonymouswithpermit

issuance.First, however,thePCB shouldnotethat theexpressbasisoftheIllinois EPA’s denial

pointat issuewasnot thattheSutterfacility wasnot “established”atthe time ofpermit issuance,

but ratherthat it wasnotestablishedatthetime ofpermitapplicationsubmittal, Accordingly,the
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Illinois EPAis clearlyarguingfor aaninterpretationofSection22.14thatis notevenatissuein this

appeal.Second,consistentwith its positionthatpermitissuanceis thekeyevent,theIllinois EPA’s

argumentsarefocusedonthenotionthatall preliminarystepstopermitissuance(suchaslocal-siting

approval)aremerelypre-conditionsto permit issuanceandotherwisewithout significanceon the

issueofinterpreting“establishment.”Theproblemwith this line ofargumentis thattheIllinois EPA

failsto providesupportfortheunderlyingfoundationoftheargumentthat“establishment”is indeed

synonymouswith permitissuance,but it is definedby considerationofabroaderrangeofsignificant

events.Sutterbelievesstrongly,assupportedby theargumentsbelowandits Motion for Summary

Judgmentthat“establishment”is not synonymouswithpermit issuance.Accordingly,theIllinois

EPA’s argumentsdo not supportits interpretationof “establish”asusedin Section22.14, andas

suchthePCBmustreversetheIllinois EPA’spermit denialpoint on this issue.

II. Illinois EPA’s Motion to File Instanter

Sutterhasno objectionto theIllinois EPA’s“Motion for Leaveto File InstanterMotion for

SummaryJudgment.”

III. Argument/Response

A. Background

As thePCBrecalls, this caseinvolvesthe interpretationof Section22.14oftheAct. That

sectiongenerallyprohibitsasolidwastetransferstationwithin 1000 feetofadwelling. However,

Section22.14(b)providesexceptionstothis generalprohibition. Theexceptionatissuehereallows

afacility within the 1000 foot setbackif thefacility wasestablishedprior to thedwelling. Section

22.14(b)(iii) specificallyprovidesthat thegeneralprohibitionof Section22.14doesnotprohibit:
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(iii) anysuch[transferstation]facility whichbecomesnonconforming
dueto a changein zoning or theestablishmentof adwelling which
occursaftertheestablishmentofthefacility...

(415ILCS 5/22.14(b)(iii).

In this case,the factsare undisputed. Sutterapplied for and obtainedlocal siting approvalby

unanimousvoteoftheEffinghamCountyBoard. However,at somepointafterEffinghamCounty

approval,amobilehomewasmovedonto propertyacrossthe streetandwithin 1000 feetof the

Sutterfacility. Sutterthenappliedfor apermit from the Illinois EPA to operatethefacility. The

Illinois EPA deniedthepermit. TheIllinois EPA’sdenialpointatissueby thepartiesMotions for

SummaryJudgmentis:

Issuanceof apermit for this facility would violateSection22.14of
the Act becausethe proposedgarbagetransferstation would be
locatedcloserthan 1000 feet from a dwelling that wasso located
beforetheapplicationwassubmittedto theIllinois EPA.

(R. 1-2).

B. Illinois EPA’s “Plain Language”Argument

In its Motion, theIllinois EPAfirst arguesthat theplain andordinarymeaningoftheterm

“establishment”asusedin Section22.14 supportsits determinationthat the Sutterfacility was

establishedasofthedateofpermit application,but in any eventnot atthetime of siting approval

or someotherevent. TheIllinois EPAcitesto anumberofdefinitions oftheterm“establish,”but

then without analysisof those definitions merely concludesthat the Sutter facility was not

establishedatthetime of theIllinois EPA’s final decisionorpermitapplicationsubmittal.

A numberof problemsexistwith this theIllinois EPA’s argument. First, the dictionary

definitionsreferenced,butnotdiscussed,includesuchrneaningsas“to settlein asecurepositionor
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condition;” “to causeto be recognizedand accepted;”“to institute permanentlyby enactmentor

agreement;”“to put on afirm basis;” or “to put into a favorableposition” (Motion p. 7). Thereis

nothingaboutapermitapplicationsubmittalthatsatisfiesthesedefinitions. A permitsubmittaldoes

notrecognizeoraccept,putintoforce,institutepermanentlybyenactmentor agreement,orput into

afavorableposition. It is merelya submissionofan application. It shouldbe clearthat themere

submittalofapermitapplicationdoesnotcarrythesamesignificanceofsiting approvalby a local

government.All oftheciteddictionarydefinitionscanapplyto describeanddefinetheactionsof

the EffinghamCountyBoardin hearing,considering,debatingandvoting to approvelocal siting

approvalfor the Sutterfacility. CertainlyEffingham County’s action on siting recognizedand

acceptedthe locationof the Sutterfacility, andat a minimumgavethat facility afIrm basisand

favorableposition. Also, it shouldbe beyonddebatethattheunanimousvote of theEffingham

CountyBoardwasapermanent(consideringthat actionhasnowbeenupheldby thePCBandthe

AppellateCourt)andofficial enactmentofthatBoard. Accordingly,thesedefinitionssupportSutters

positionthatits facility was“established”at aminimumuponEffinghamCountysiting approval.

Second,andastoucheduponabove,theIllinois EPAappearsto beshiftingtheexpressfocus

of the denial point at issue. According to the specific denial point at issue, Sutter’s permit

applicationwasdeniedbecausetheSutterfacilitywasnot“established”beforeitspermitapplication

was submittedto the Illinois EPA. However,the Illinois EPA is now arguingthat the time of

“establishment”is notpermitapplicationsubmittalbut ratherfinal permit decision(“For purposes

oftheIllinois EPA’sreview,andnowtheBoard’sreview,therelevantfactis thatthemobilehome

was in placewell beforethefinal decisionwas issued,andin fact wasin placebeforethepermit

applicationwasever submitted.(Motion p. 8)). Whetherthe Sutterfacility wasestablishedat the

Printedon RecycledPaper

S0448389.18/10/04CJN Cn’~i 5



time of“final decision”is nottheissuebeforethePCB. The issuebeforethePCB,asframedbythe

denial letter, is whetherthe Sutter facility was establishedby the eventof permit application

submittal. In light of the Illinois EPA’s argumentsthat focus on permit issuanceas being

synonymouswith “establishment,”it mustnecessarilybetruethatpermitapplicationsubmittal(the

basisof thedenial) is notavalid denialpoint.

After arguingthe “plain andordinary” meaningof “establishment”asnotedabove,the

Illinois EPAmakeswhatis essentiallythecruxoftheirargumentwhich is thatlocal sitingapproval

cannotequatewith “establishment”becauseit is only apreliminary step in thepermitting of a

facility:

Thoughtheproposedtransferstationwasthesubjectofasuccessfulrequestforlocal
siting approval,that prerequisitestep to filing a permit applicationcannot be
consideredtantamountto the establishmentof the proposedtransfer station.
Approval of local siting doesnot demonstratethat a proposedfacility hasbeen
established,becauseapproval of local siting approvalis nothing more thana
preliminarystep that mustbe takenin order for theproposedfacility to become
established.

(Motion p. 8).

First, andfundamentally,“establishment”is notsynonymouswithpermitissuance.Nowherein the

Act is “establishment”definedorequatedwithpermitissuance.Certainly,nothingin Section22.14

(oranyotherpartoftheAct) would leadtotheconclusionthat thosetwo termsmeanthesamething.

If thelegislaturehadwantedSection22.14to provideanexceptionforfacilities thatwerepermitted

ratherthan “established”beforethe arrival of a dwelling within 1000 feetof the facility the

legislaturewas fully capableof doing so. Permitting is a central conceptto the Act and the

legislaturecertainlyknewthesignificanceofthatterm. Nevertheless,the legislaturechosenot to

useit. It choseto providean exceptionbasednotuponpermit issuance,butuponsomethingelse,
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namely“establishment.”AnyconstructionofSection22.14thatinterprets“establishment”aspermit

issuanceis simplyunsupportable.Second,regardlessof whethertheIllinois EPAis correctornot

that local siting approvalis not a dispositiveeventfor permit issuance,suchan argumentsays

nothingaboutthemeaningof“establishment.”

Notwithstandingthesepreliminaryissues,the Illinois EPA citesto theMedical Disposal

Services,Inc. v. Illinois EPA, 286 Ill.App.3d 562, 222 Ill.Dec. 225 (1st. Dist. 1997)casefor the

propositionthat the approvalof local siting only givesasuccessfulapplicantaright to apply for a

permit,andthatlocal sitingapprovaldoesnotvestanypropertyrightswith thesuccessfulapplicant.

Therelevanceof Medical DisposalServicesto theissuebeforethePCBin this caseis marginalat

best. First, theMedical DisposalServicescaseis not acaseinterpretingSection22.14oftheAct,

nordoesit defineor discusswhatactionsmight serveto “establish”afacility. Theissuebeforethe

Courtin MedicalDisposalServiceswaswhetherlocal sitingapprovalwasapplicantspecific(which

theCourt held it was). Second,the dicta in theMedical DisposalServicescasethat local siting

approvalis only aconditionthat is requiredbeforeapermit canissuedoesnot resolvetheissueof

“establishment”asthe Illinois EPA contends. While Medical DisposalServicesidentifieslocal

siting approvalasa conditionto permit issuance,it doesnot necessarilyfollow that local siting

approvalis aconditionto “establishment.” As notedabove,no authorityhasbeenreferencedthat

permitissuanceand“establishment”aresynonymous. Third, it is clearfrom theMedicalDisposal

Servicescasethat local siting approvalis much,muchmore thansimply a conditionto permit

issuanceastheIllinois EPA contends.It is in andof itselfa significanteventthat carriesits own

vital importance. The Court in Medical DisposalServicesnotedthis eventas“the most critical

stage”MedicalDisposalServices,286 Ill.App.3d at568. Siting approval,madeby anelectedbody
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afterapublic hearingandconsiderationofevidenceandpublic commentclearlyhassetthespecific

locationandparametersof afacility andhasbroughtthefacility to thepublic for critical scrutiny.

In light of thesefacts, local siting approvalis an eventof suchsignificancethatit shouldrightly

amountto “establishment.”Fourth, theIllinois EPA’sreferenceto otherdictain Medical Disposal

Servicesthatsitingapprovalis notapropertyrightis alsonotdispositiveofwhethersitingapproval,

permitapplicationsubmittal,orpermit issuanceconstitutes“establishment.” Thereis nothingin

Section22.14orany othersectionoftheAct thatwould equateapropertyright to “establishment.”

On this point, the Illinois EPA’s own argumentthat permit issuance is synonymouswith

“establishment”(notwithstandingtheargumentthatthedenialwasnotbaseduponpermit issuance

but ratheron permit submittal)is flawedbecausetheMedical DisposalServicescasenoteseven

permits areonly privilegesanddo notvestany rights. MedicalDisposalServices,286 I11.App.3d

at 569 (“evenpermitsareonly privilegesfrom whichno vestedpropertyrights attach”).

In light ofthesearguments,theMedicalDisposalServicescasedoesnotsupporttheIllinois

EPA’s argumentthata facility is not “established”until permit submittalorpermit issuance.The

PCBmustreversetheIllinois EPA’sdenialpoint on this issue.

After thediscussionof the Medical DisposalServicescase,the Illinois EPA goeson to

discusstwo casescitedby Sutter: Village of Villa Parkv. Wanderer’sRestCemeteryCo. and

Moseidv. McDonough.Contraryto theargumentsoftheIllinois EPA,neitherofthesecasessupport

its positionin this case.

TheIllinois EPA citestheVilla Parkcasefor thepropositionthat it ispermitissuancethat

defines“establishment.”Thecrux of theIllinois EPA’s argumentis that:

The closestanalogyfact-wisethat canbe drawnbetweentheVilla
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i~xkcaseandthepresentsituationis thatthePetitioners[Suffer] here
cannottakethetypesofstepsrelieduponbytheVilla Parkcourtuntil
after a permit to developthetransferstationis issued. Until that
happens,no establishmentof the transferstation could ever take
place.

(IEPAMSJp.10).

Thisanalogy,andtherulethatis attemptedto be craftedfrom it is not supportedby thefactsofthe

Villa Parkcase.First, thestepsthattheVilla Parkcourtrelieduponto find anestablishedcemetery

werenotdependantuponanyotherapprovalsor conditionssetby thirdparties.Theeventsthatthe

Court found dispositive were those taken independentof any government approval or

acknowledgmentsuchasthe“dedication” of thepropertyfor acemeteryby private citizens;the

placementofa sign on theproperty;andtheexpenditureof fundsto furthertheproject. As noted

in Sutter’s Motion for SummaryJudgment,theseare openand notoriousactsmadein public

wherebythecemeterypromotersstakedtheirclaim. TheCourtsdecisionwasnot dependantupon

anygovernmentalrecognitionsimilar to permit issuance.Second,andhereagain,by arguingthat

only by permit issuanceis a facility established,theIllinois EPA is going far beyondtheexpress

denialpoint which wastiednot to permitissuancebutpermit applicationsubmittal.

TheIllinois EPA nextdiscussestheMoseidcaseandusesit assupportfor two arguments.

First, it arguesthat theordinanceestablishingthelibrary atissuein theMoseidcase“must have

includedlanguagethat statedthe ordinancewas itself establishingthe library” (Motion p. 11).

Becausethe EffinghamCounty Board’sresolutionapprovingsiting oftheSufferfacility doesnot

specificallyusetheword“establish”theIllinois EPAcontendstheSutterfacility wasnotestablished

(Motion p. 11). A numberof problemsarisewith this argument. First, asacknowledgedby the

Illinois EPA,thereis no indicationin theopinionwhat languagewasusedin theordinanceat issue
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in theMoseidcase.Accordingly,thefoundationoftheIllinois EPA’s argumentthattheordinance

“musthave”includedthewordestablishis purespeculation.Second,theIllinois EPA’sarguments

exaltssemanticsover substance.It is not thespecificwordingofthe resolutionthatis significant.

It is the undisputedeffect of that resolutionin approving local siting that is of significance.

Regardlessofwhethertheresolutionusedtheterm“establish,”thereis nodisputethattheresolution

oftheEffinghamCountyBoardgrantedlocal sitingapprovalto theSutterfacility. In turn, it is that

event,not the wording of the resolutionmemorializingthat event,that is the event triggering

“establishment.”Third, theIllinois EPA simplyignoresthe languageofthe casewhich expressly

condemnsa“too narrow” interpretationoftheterm“establish”andholds thatafacility (in Moseid

a library) is establishedby the local government’sformalapprovalandacknowledgment,on paper

only, ofthefacility.

TheIllinois EPA’ssecondargumentis that theenactmentof the library ordinancewasthe

soleofficial declarationnecessaryto establishthefacility (Motionp. 11). TheIllinois EPAgoeson

to contendthat this is in contrastto the Suffercasebecausethesole official declarationnecessary

beforethe Sutter facility canbe developedand operatedis thepermit decision,not local siting

approval(Motion p. 11). Therefore,the Sutterfacility is not establishedby theapprovaloflocal

siting,but only by Illinois EPA permit issuance.This argumentis flawed. First, hereagainthe

Illinois EPA is arguing thatit ispermitissuancethat establishesafacility (“Sincethedevelopment

permithasnotbeenissued,theproposedtransferstationhasnotyet beenestablished”(Motion p.

11).) As noted,thiswasnot theexpressdenialpointrelied uponby the Illinois EPA. TheIllinois

EPAdeniedtheSutterapplicationon thegroundsthattheSutterfacilitywasnot establishedon the

datethepermit applicationwas submitted. Second,we do notknow from the Moseidcaseif the
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Illinois EPA’ s factual assertionthat it was the ordinancethat was the sole official declaration

establishingthefacility is factuallycorrect. It wouldnotbeunreasonableto speculate,which is just

whattheIllinois EPA is doing, that a myriadof building andconstructionpermitsmight alsobe

necessaryin orderto actuallydevelopandoperatethelibrary. If thatwasthecase,theMoseidcase

would be anevencloseranalogyto theSuttermatterin thatanofficial declarationor enactmentof

a localgovernmentbodywassufficientto establishafacility evenif additionalpermitsorapprovals

might be necessaryto bring thefacility into developmentandoperation. Third, theIllinois EPA

assumesthat“establishment”asusedin Section22.14oftheAct is synonymousto developmentand

operation. As hasbeennoted,that is just not thecase. If the legislaturewantedto exemptonly

developed,operational,orpermittedfacilitiesfrom thedwellingsetbackatissueit wouldhaveused

that specificlanguage.It did not.

C. Illinois EPA’s“Consistency”Argument

The Illinois EPAalsoarguesthatonly permit issuancecanestablishafacilityunderSection

22.14 is consistentwith otherportionsof theAct (Motion p. 12). The Illinois EPA references

Section 39.2 of the Act relating to the siting authoritygrantedto local governmentbodiesand

attemptstwo arguments.Thefirst argument,confusingasit is, is baseduponafaultyhypothetical.

The hypotheticalproposedby the Illinois EPA setsa scenariowherea dwelling exists and is

occupiedprior to the submittalof an applicationfor local sitingapproval. The local government

goeson to approvesiting notwithstandingtheexistenceofthis dwelling. If the local government

sitingapprovalis equivalentto the“establishment”ofthefacility, theIllinois EPAappearsto argue

thatsuchanapprovalcreatesaviolationof Section22.14in thatyounowhaveanestablishedfacility

(via local siting approval)andalso anestablisheddwelling within the setback..
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A numberof significantproblemsexist with the hypotheticaland argument. First, asa

factualmatterit doesnot representthefactsof this case. As thePCBknows,it is undisputedthat

no dwelling wasestablishedat thetime Effingham County approvedlocal siting for the Sutter

facility. Second, Section22.14 doesnot provide rights or significanceto the simple act of

“establishment”in andofitself. Section22.14assignssignificanceto “establishment”basedupon

who was“established”first: thedwellingor thefacility. If adwelling wasestablishedprior to local

governmentapproval (as proposedin theIllinois EPA’shypothetical),thesubsequentactionofthe

local governmentin “establishing”thefacility would not in anyway impedetheIllinois EPA from

denyingpermitsunderSection22.14. Third, Illinois EPA contendsthata localgovernmentwould

haveno choicebutto approvelocal sitingnotwithstandingtheexistenceof apre-existingdwelling

within the 1000 foot setback,thus creatingthe hypotheticalviolation (andinternal tension)of

Section22.14.However,this is not thecase.Pursuantto Section39.2oftheAct local governments

can review a sweepingrangeof issuesin consideringa siting application. This rangeclearly

envisionsissue’srelatedto setbacksandtheproximity-ofdwellingsorresidencesnearbytheproposed-

facility. (See 39.2(a)(ii) relatedto location suchthat thepublic healthand safety is protected;

39.2(a)(iii) relatedto incompatibilityofthefacilitywith respectto surroundingproperty;39.2(a)(v)

relatedto locationto minimize dangerto surroundingarea;and,3 9.2(a)(vi)relatedto traffic flows

in thearea.) In light oftheseissues,theIllinois EPA’shypothetical,andtheargumentit is designed

to support,is not applicablenor dispositiveof any issuein this case.

TheIllinois EPA raisesasecond,andperhapsrelatedargument,baseduponthedifferences

betweenrequirednoticeprovisionsin Section39.2andthe 1000setbackrequirementsin Section

22.14. Theargumentis this:
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Sincethelocal unitofgovernmentcannotenforceSection22.14,and
sincethe local siting approvalprocessdoesnot requirenotice to
partiesthat may be included within the setbackzone, it would
frustratethepurposeof Section22.14 if local siting approvalwas
tantamountto establishmentof a transferstation. A countyboard
would be helplessto deny a siting On thebasisthat Section22.14
would be violated,andtheIllinois EPAwouldnotbeableto denya
permiton thatbasissincethefacility would alreadybe established.

(Motion p. 12-13.)

Thisargumentlacksmeriton anumberofbasis. First, asnotedabove,alocal governmentcantake

into considerationthesetbackissuesofSection22.14andmakeit thebasisofadenial.Accordingly,

a countyboardis not “helpless”if it choseto denysiting on thebasisof aperceivedviolation of

22.14. Second,the local siting approvalprocessdoesrequirenoticeto thosewho mayfall within

the 1000 foot setback. This notice is effectuatedby public notice in newspapersand notice to

governmentrepresentatives(in additionto noticeto thosewithin 250 feetofthefacility). Most

significantly,however,is thatthepurposeofSection22.14is not frustratedbyconsideringafacility

to beestablishedat time of siting approval(if notearlier). Thepurposeof Section22.14is to give

rightsto thefirst entityestablished.If, asposedin thehypothetical,alegitimatedwellingwithin the

1000foot setbackexistsprior to local governmentsiting approval,theestablishmentofthefacility

by thelocal governmentdoesnot impacttheIllinois EPA’s applicationof Section22.14via the

permitting process. Thatis so becauseit is a questionof who wasestablishedfirst. Underno

readingof22.14,norunderany argumentby Sutter,doesthemereestablishmentofafacility trump

apre-existingdwelling. Thatis simplynotthecase,noris suchaconstructionadvocatedby Suffer.

It is a questionof who hasbeen“established”first. If a dwelling is establishedprior to the

establishmentof a facility, its pre-establishmentcontrolsthe reviewundersection22.14 andthe

facility is barred. The fact that a local government,by approvinga siting application,has
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“established”afacility hasno bearingon the Illinois EPA’s authority under22.14. TheIllinois

EPA’s authority remains fully intact to identify, as expressly required by section 22.14, who was

“established”first, thedwelling orthefacility.

IV. Conclusion

WHEREFOREPetitioners Suffer Sanitation andLaVonne Haker respectfully request that this

Board denyRespondentIllinois EPA’s Motion for SummaryJudgment,grantSuffer’s Motion for

SummaryJudgment,andfind that theIllinois EPA’s denialof Sutter’spermit applicationon the

basisof aviolation of Section22.14oftheAct be reversed.

Respectfullysubmitted,

SUTTERSANITATION, INC., and
LAVONNEHAKER, Petitioners

By:_________________________
One Of TheT~Attoi~ieys

Sorling, Northrup, Hanna
Cullen & Cochran, Ltd.

CharlesJ.Northrup,of Counsel
Suite800 Illinois Building
P.O. Box 5131
Springfield, IL 62705
Telephone: 217.544.1144
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PROOF OF SERVICE

The undersigned hereby certifies that an original and ten copies of the foregoing document
was served by placingsamein a sealedenvelopeaddressed:

Dorothy MGunn, Clerk
Illinois Pollution Control Board
James R. Thompson Center
100 West Randolph Street
Suite 11-500
Chicago, Ii. 60601

andcopies to:

John J. Kim, Attorney
Renee Cipriano, Director
Illinois Environmental Protection Agency
Division of Legal Counsel
1021 N. Grand Avenue, East
Springfield, Il. 62794-9276

Ms. Carol Sudman
Hearing Office
Illinois Pollution Control Board
1021 North Grand Ave. East
Post Office Box 19276
Springfield, IL 62794-9274

andby depositing same in the United States mail in Springfield, Illinois, on the ~‘3’day of August,
2004, with postage fully prepaid.
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